STATE OF OKLAHOMA

1st Session of the 46th Legislature (1997)

2ND CONFERENCE COMMITTEE SUBSTITUTE
FOR ENGROSSED
SENATE BILL NO. 210 By: Stipe of the Senate

Reg. No.

and

Tyler of the House

2ND CONFERENCE COMMITTEE SUBSTITUTE

An Act relating to motor vehicles; creating the Oklahoma
Electronic Toll Collection System Act; providing short
title; providing definitions; providing for monetary
liability on vehicle owner for failure to comply with
toll collection regulations of Oklahoma Turnpike
Authority; requiring certain system be checked
periodically; providing for civil penalty; providing for
admissibility of certain prima facie evidence; setting
forth amount of penalty for various violations; providing
that liability based on preponderance of evidence;
stating that liability not deemed to be conviction for
purposes of driving record; providing for notice of
violation; providing for the procedure relating to
payment or contesting of penalty; providing for an
administrative review procedure; providing for appeal to
district court; setting forth options of Oklahoma
Turnpike Authority to collect unpaid toll evasion
penalty; providing for certain defenses; providing for
certain leased vehicles; providing for defense of
nonownership; providing for notice of delinqguent
accounts; providing that law not be construed to limit
certain liability; stating that certain evidence be for
exclusive use of Oklahoma Turnpike Authority; providing
that Oklahoma Tax Commission shall refuse to renew
vehicle registration if owner has been mailed notice of
toll evasion violation and providing procedure relating
thereto; requiring Oklahoma Tax Commission to provide
certain information on vehicle registration renewal
notices; providing for Oklahoma Tax Commission to remit
toll evasion penalties to Oklahoma Turnpike Authority;
providing for retention of certain administrative fees;
providing for transfer of vehicle title; stating that law
does not effect ability of Oklahoma Turnpike Authority to
establish tolls; amending 61 O0.S. 1991, Sections 2, as
amended by Section 1, Chapter 200, O0.S.L. 1995, and
113.1, as amended by Section 2, Chapter 200, 0.S.L. 1995
(61 O0.S. Supp. 1996, Sections 2 and 113.1), which relate
to the filing of bonds and partial payment retainage;
stating content of certain document issued to the
Oklahoma Turnpike Authority; construing act; prohibiting
the Oklahoma Turnpike Authority and the Department of
Transportation from withholding retainage on certain
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projects; providing for codification; and declaring an
emergency.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 11-1401.1 of Title 47, unless
there is created a duplication in numbering, reads as follows:

This act shall be known and may be cited as the "Oklahoma
Electronic Toll Collection Act".

SECTION 2. NEW LAW A new section of law to be codified
in the Oklahoma Statutes as Section 11-1401.2 of Title 47, unless

there is created a duplication in numbering, reads as follows:

A. For purposes of this section:

1. "Authority" means the Oklahoma Turnpike Authority;

2. "Commission" means the Oklahoma Tax Commission;

3. "Electronic toll collection system" means a system of

collecting tolls or charges which is capable of charging an
account holder the appropriate toll or charge by transmission of
information from an electronic device on a motor vehicle to the
toll lane, which information is used to charge the account the
appropriate toll or charge;

4. "Lessee" means any person, corporation, firm, partnership,
agency, association or organization that rents, leases or
contracts for the use of one or more vehicles and has exclusive
use thereof for any period of time;

5. "Lessor" means any person, corporation, firm, partnership,
agency, association or organization engaged in the business of
renting or leasing vehicles to any lessee under a rental
agreement, lease or otherwise wherein the said lessee has the
exclusive use of said vehicle for any period of time;

6. "Owner" means any person, corporation, partnership, firm,
agency, association, lessor or organization who, at the time of
the violation and with respect to the vehicle identified in the

notice of toll evasion violation:
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a. is the beneficial or equitable owner of the vehicle,

b. has title to the vehicle,

c. is the registrant or co-registrant of the vehicle
which is registered with the Oklahoma Tax Commission
or similar registering agency of any other state,
territory, district, province, nation or other
jurisdiction,

d. subject to the liability limitations set forth in
paragraph 12 of subsection B of this section, uses
the vehicle in its vehicle renting and/or leasing
businesses, or

e. is a person entitled to the use and possession of a
vehicle subject to a security interest in another
person;

7. "Photo-monitoring system" means a vehicle sensor installed
to work in conjunction with a toll collection facility which
automatically produces one or more photographs, one or more
microphotographs, a videotape or other recorded images of each
vehicle at the time it is used or operated in violation of toll
collection regulations;

8. "Toll collection regulations" means those rules and
regulations of the Oklahoma Turnpike Authority or statutes
providing for and requiring the payment of tolls and/or charges
prescribed by the Authority for the use of turnpikes under its
jurisdiction or those rules and regulations of the Authority or
statutes making it unlawful to refuse to pay or to evade or to
attempt to evade the payment of all or part of any toll and/or
charge for the use of turnpikes under the jurisdiction of the
Authority; and

9. "Vehicle" means every device in, upon or by which a person
or property is or may be transported or drawn upon a highway,
except devices used exclusively upon stationary rails or tracks.

B. 1. DNotwithstanding any other provision of law, there
shall be imposed monetary liability on the owner of a vehicle for

failure of an operator thereof to comply with the toll collection

Reqg. No. 1464Page 3



regulations of the Oklahoma Turnpike Authority in accordance with
the provisions of this section.

2. The owner of a vehicle shall be liable for a civil penalty
imposed pursuant to this section if the wvehicle was used or
operated with the permission of the owner, express or implied, in
violation of the toll collection regulations, and such violation
is evidence by information obtained from a photo-monitoring
system. However, no owner of a vehicle shall be liable for a
penalty imposed pursuant to this section where the operator of the
vehicle has been convicted of a violation of toll collection
regulations for the same incident.

3. A certificate, sworn to or affirmed by an agent of the
Authority, or facsimile thereof, based upon inspection of
photographs, microphotographs, videotape or other recorded images
produced by a photo-monitoring system shall be prima facie
evidence of the facts contained therein and shall be admissible in
any proceeding charging a violation of toll collection
regulations. The photographs, microphotographs, videotape or
other recorded images evidencing such a violation shall be
available for inspection and admission into evidence in any
proceeding to adjudicate the liability for the violation. Each
photo-monitoring system shall be checked bi-monthly for accuracy,
and shall be maintained, adjusted or replaced if necessary to
ensure the systems are operating properly.

4. An owner found liable for a violation of toll collection
regulations pursuant to this section for a first violation shall
be liable for a monetary penalty of Twenty-five Dollars ($25.00);
for a second violation within eighteen (18) months of the first
violation, shall be liable for a monetary penalty of Fifty Dollars
($50.00); and for a third or any subsequent violation within
eighteen (18) months of the first violation, shall be liable for a
monetary penalty of Seventy-five Dollars ($75.00).

5. An imposition of liability pursuant to this section shall
be based upon a preponderance of evidence as submitted. An
imposition of liability pursuant to this section shall not be

deemed a conviction as an operator and shall not be made part of
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the motor vehicle operating record of the person upon whom such

liability is imposed nor shall it be used for insurance purposes

in the provision of motor vehicle insurance coverage.

6.

Reg. No.

a.

A notice of toll evasion shall be sent by first
class mail to each person alleged to be liable as an
owner for a violation of toll collection
regulations. The notice shall be mailed no later
than forty-five (45) days after the alleged
violation. A manual or automatic record of mailing
prepared in the ordinary course of business shall be
prima facie evidence of the receipt of the notice.

A notice of toll evasion violation shall contain the
name and address of the person alleged to be liable
as an owner for a violation of toll collection
regulations pursuant to this section, the
registration or the license tag number of the
vehicle involved in the violation, the location
where the violation took place, the date and time of
the violation and the identification number of the
photo-monitoring system which recorded the violation
or other document locator number.

Notice of toll evasion violation shall be prepared
and mailed by the Authority or its agents and shall
contain information advising the person of the
applicable monetary penalty and method of payment
thereof and the manner and the time in which the
person may contest the liability alleged in the
notice. The notice of toll evasion violation shall
contain, or be accompanied with, an affidavit of
nonliability and information of what constitutes
nonliability, information as to the effect of
executing the affidavit and instructions for
returning the affidavit to the Authority and shall
also contain a warning to advise the persons charged
that failure to contest in the manner and time

provided shall be deemed an admission of liability
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and that the penalty shall be imposed and may be
collected as authorized by law. Additionally, the
notice of toll evasion violation shall contain a
notice to the registered owner that, unless the
registered owner pays the toll evasion penalty or
contests the notice within twenty-one (21) days
after mailing of the notice of toll evasion
violation or completes and files the affidavit of
nonliability, the renewal of the wvehicle
registration shall be contingent upon compliance
with the notice of toll evasion violation.

If the toll evasion penalty is received by the
Authority and there is no contest as to that toll
evasion violation, the proceedings under this
section shall terminate.

If the registered owner fails to pay the toll
evasion penalty as required in this section, or
fails to contest the violation as provided in

subparagraph a of paragraph 7 of this subsection,

the registered owner shall be deemed liable for the

violation by operation of law. The toll evasion

penalty and any administrative fees or charges shall

be considered a debt due and owing the Authority by

the registered owner and the Authority may proceed

to collect such penalty, fees or charges under

paragraph 9 of this subsection.

Within twenty-one (21) days from the mailing of the

notice of toll evasion a person may contest a noti

of toll evasion violation. In that case, the

Authority shall do the following:

(1) the Authority shall investigate the
circumstances of the notice with respect to t
contestant's written explanation of reasons f
contesting the toll evasion violation. If,
based upon the results of the investigation,

Authority is satisfied that the violation did
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Reg. No.

not occur or that the registered owner was not
responsible for the violation, the Authority
shall maintain an adequate record of the
findings of the investigation. Within thirty
(30) days of receipt of a notice of contest the
Authority shall complete such investigation and
mail the results of the investigation to the
person who contested the notice of toll evasion
violation, and

if the person contesting a notice of toll
evasion violation is not satisfied with the
results of the investigation provided for in
division (1) of this subparagraph, the person
may, within fifteen (15) days of the mailing of
the results of the investigation, deposit the
amount of the toll evasion penalty and request
an administrative review. An administrative
review shall be held within ninety (90) calendar
days following the receipt of a request for an
administrative review, excluding any continuance
time. The person requesting the review may
request and shall be allowed one continuance,

not to exceed twenty-one (21) calendar days.

b. The administrative review procedure shall consist of

the following:

(1)

the person requesting an administrative review
shall indicate to the Authority his or her
election for a review by mail or personal
conference and may provide materials in support
of the contest of the results of the
investigation,

upon ten (10) days' written notice mailed to the
contestant, the administrative review shall be
conducted before an examiner designated to
conduct review by the Authority's governing body

or Director of the Oklahoma Turnpike Authority.
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In addition to any other requirements of
employment, an examiner shall demonstrate those
qualifications, training, and objectivity
prescribed by the Authority's governing body or
Director as are necessary and which are
consistent with the duties and responsibilities
set forth in this act,

(3) the officer or person authorized to issue a
notice of toll evasion violation shall be
required to participate in an administrative
review. The Authority shall not be required to
produce any evidence other than the notice of
toll evasion violation or copy thereof,
information received from the Commission
identifying the registered owner of the wvehicle,
and a notarized statement from the person
reporting the violations. The documentation in
proper form shall be considered prima facie
evidence of the violation, and

(4) the review shall be conducted in accordance with
paragraph 5 of this subsection and in accordance
with the written procedure established by the
Authority which shall ensure fair and impartial
review of contested toll evasion violations.

The examiner's final decision shall be in
writing and shall be delivered personally or by
first-class mail to the contestant within ten
(10) days of the review. A manual or automatic
record of mailing prepared in the ordinary
course of business shall be prima facie evidence

of the receipt of such decision.

a. Within twenty (20) days after the mailing of the

final decision described in division (4) of
subparagraph b of paragraph 7 of this subsection,
the contestant may seek review by filing an appeal

to the district court having jurisdiction in the
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county in which the Authority has its headquarters,
where the same shall be heard on the record. A copy
of the notice of appeal shall be served in person or
by first-class mail upon the Authority by the
contestants. For purposes of computing the twenty-
day period, the Code of Civil Procedure, Section
2006 of Title 12 of the Oklahoma Statutes, shall be
applicable.

b. The conduct of the hearing on appeal under this
section is a subordinate judicial duty which may be
performed by referees, masters or other subordinate
judicial officials at the direction of the district
court.

c. If no notice of appeal of the Authority's decision
is filed within the period set forth in subparagraph
a of this paragraph, the examiner's decision shall
be deemed final.

9. Except as otherwise provided in paragraphs 10 and 11 of
this subsection, the Authority shall proceed under one or more of
the following options to collect an unpaid toll evasion penalty:

a. the Authority may file an itemization of unpaid toll
evasion penalties and administrative and service
fees with the Commission for collection at the time
of registration of the vehicle pursuant to paragraph
17 of this subsection, or

b. the Authority may contract with a collection agency
to collect unpaid toll evasion penalties, fees, and
charges.

10. The Authority shall not file a civil judgment with the
district court relating to a toll evasion violation which has been
filed with the Commission unless the Authority has determined that
the registration of the vehicle has not been renewed for sixty
(60) days beyond the renewal date and the notice has not been
mailed by the Commission pursuant to paragraph 17 of this

subsection.
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11. 1If an owner receives a notice of toll evasion violation
pursuant to this paragraph for any time period during which the
vehicle was reported to the police department as having been
stolen, it shall be a valid defense to an allegation of liability
for a violation of toll collection regulations that the wvehicle
had been reported to the police as stolen prior to the time the
violation occurred and had not been recovered by such time. If an
owner receives a notice of toll evasion violation pursuant to this
paragraph for any time period during which the vehicle was stolen,
but not yet reported to the police as having been stolen, it shall
be a valid defense to an allegation of liability for a violation
of toll collection regulations pursuant to this paragraph that the
vehicle was reported as stolen within two (2) hours after the
discovery of the theft by the owner. For purposes of asserting
the defense provided by this subsection it shall be sufficient
that a certified copy of the police report of the stolen vehicle
be sent by first class mail to the Authority and the district
court having jurisdiction.

12. An owner who is a lessor of a vehicle to which a notice
of toll evasion violation was issued pursuant to paragraph 6 of
this subsection shall not be liable for the violation of the toll
collection regulations provided that the owner sends to the
Authority the affidavit of nonliability described in paragraph 6
of this subsection, together with a copy of the rental, lease or
other contract document covering the vehicle on the date of the
violation, with the name and address of the lessee clearly
legible, within twenty-one (21) days after receiving the original
notice of toll evasion violation. Failure to send such
information within the time period shall render the lessor liable
for the penalty prescribed by this section. If the lessor
complies with the provisions of this subsection, the lessee of the
vehicle on the date of the violation shall be deemed to be the
owner of the vehicle for purposes of this section and shall be
subject to liability for the violation of toll collection

regulations, provided that the Authority mails a notice of toll
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evasion violation to the lessee within ten (10) days after receipt
of such information.

13. Except as provided in paragraph 12 of this section,
notice of toll evasion violation pursuant to this section shall be
a valid defense of an allegation of liability for a violation of
toll collection regulations that the individual who received such
notice was not the owner of the vehicle at the time the wviolation
occurred. If the owner liable for a wviolation of toll collection
regulations pursuant to this section was not the operator of the
vehicle at the time of the violation, the owner may maintain an
action for indemnification against the operator.

14. In connection with the preparation and mailing of a
notice of toll evasion violation, the Authority shall ensure
adequate and timely notice to all electronic toll collection
system account holders to inform them when their accounts are
delinguent. An owner who is an account holder under the
electronic toll collection system shall not be found liable for a
violation of this section unless the Authority has first sent a
notice of delinquency to the account holder and the account holder
was in fact delinquent at the time of the violation.

15. Nothing in this section shall be construed to limit the
liability of an operator of a vehicle for any violation of toll
collection laws or regulations.

16. Notwithstanding any other provision of law, all
photographs, microphotographs, videotape or other recorded images
prepared pursuant to this section shall be for the exclusive use
of the Authority in the discharge of its duties under this section
and shall not be open to the public nor be used in any court in
any action or proceeding pending therein unless the action or
proceeding relates to the imposition of or indemnification for
liability pursuant to this section. The Authority shall not sell,
distribute or make available in any way, the names and addresses
of electronic toll collection system account holders, without the
consent of the account holders, to any entity that will use the

information for any commercial purpose.
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17. a. Except as provided in subparagraph c¢ of this
paragraph, the Commission shall refuse to renew the
registration of any vehicle if the registered owner
or lessee has been mailed a notice of toll evasion
violation, the Authority has transmitted to the
Commission an itemization of unpaid toll evasion
penalties, including administrative fees, pursuant
to paragraph 9 of this subsection, and the toll
evasion penalty and administrative fee have not been
paid pursuant to paragraph 8 of this subsection,
unless the full amount of all outstanding toll
evasion penalties and administrative fees, as shown
by records of the Commission are paid to the
Commission at the time of application for renewal.

b. The Authority shall issue a notice of disposition of
toll evasion violation to a lessor, if the lessor
provides the Authority with the name, address, and
driver's license number of the lessee at the time of
the occurrence of the toll evasion violation.

C. The Commission shall renew the registration of any
vehicle if the applicant provides the Commission
with the notice of disposition of toll evasion
violation issued pursuant to subparagraph b of this
paragraph for clearing all outstanding toll evasion
penalties, fees and assessments, as shown by the
records of the Commission, and the applicant has met
all other requirements for registration.

18. The Commission shall include on each vehicle registration

renewal notice issued for use at the time of renewal, or on an

accompanying document, an itemization of unpaid toll evasion

penalties, fees and assessments, showing the amount thereof and

the date of toll evasion relating thereto, which the registered

owner or lessee 1is required to pay pursuant to paragraph 17 of
this subsection.
19. a. Except as provided in subparagraph b of this

paragraph, the Commission shall remit all toll
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evasion penalties, fees and assessments collected,
after deducting the administrative fee authorized by
paragraph 20 of this subsection, for each notice of
toll evasion violation for which toll evasion
penalties, fees and assessments have been collected
pursuant to paragraph 17 of this subsection, to the
Authority. Within forty-five (45) days from the
time penalties, fees and assessments are paid to the
Commission, the Commission shall inform the
Authority which of its notices of toll evasion
violation have been collected.
b. For each notice of toll evasion for which toll
evasion penalties, fees and assessments have been
collected by the Commission pursuant to paragraph 17
of this subsection, the Authority is due an amount
equal to the sum of the unpaid toll, administrative
fees, other costs incurred by the Authority that are
related to toll evasion, process service fees, and
fees and collection costs related to civil debt
collection. After deducting the Commission's
administrative fee authorized by paragraph 20 of
this subsection, the Commission shall promptly pay
to the Authority the amounts due the Authority for
unpaid tolls, administrative fees, other costs
incurred by the Authority that are related to toll
evasion, process service fees, and fees and
collection costs related to civil debt collection.
20. The Commission shall assess a fee for the recording of
the notice of toll evasion violation, which is given to the
Commission pursuant to paragraph 9 of this subsection, in an
amount, as determined by the Commission, that is sufficient to
provide a total amount equal to at least its actual costs of
administering paragraphs 17, 18 and 21 of this subsection.
21. Whenever a vehicle is transferred or not renewed for two
(2) renewal periods and the former registered owner or lessee of

the vehicle owes a toll evasion penalty and administrative fees
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for a notice of toll evasion violation filed with the Commission
pursuant to paragraph 9 of this subsection, the Commission shall
notify the Authority of that fact and is not required thereafter
to attempt collection of the toll evasion penalty and
administrative fees.

This legislation shall not be construed to affect in any way
the power which the Oklahoma Turnpike Authority possesses to
establish tolls and other charges in connection with their
turnpike facilities, including the authority to establish a one-
way toll collection system for any of its facilities or a toll
discount structure for certain classes of patrons using any of its
facilities.

SECTION 3. AMENDATORY 61 0.S. 1991, Section 2, as
amended by Section 1, Chapter 200, O0.S.L. 1995 (61 O0.S. Supp.
1996, Section 2), is amended to read as follows:

Section 2. A. Bonds shall be filed in the office of the
agency, institution, department, commission, municipality or
government instrumentality that is authorized by law and does
enter into contracts for the construction of public improvements
or buildings, or repairs to the same; and the officer with whom
the bond is filed shall furnish a copy thereof to any person
claiming any rights thereunder. Any person to whom there is due
any sum for labor, material or repair to machinery or equipment,
furnished as stated in Section 1 of this title, the heirs or
assigns of such person, may bring an action on the bond for the
recovery of the indebtedness, provided that no action shall be
brought on the bond after one (1) year from the day on which the
last of the labor was performed or material or parts furnished for
which the claim is made.

B. Any person having direct contractual relationship with a
subcontractor performing work on the contract, but no contractual
relationship express or implied with the contractor furnishing the
payment bond, shall have a right of action upon the payment bond
only upon giving written notice to the contractor and surety on
the payment bond within ninety (90) days from the date on which
such person did or performed the last of the labor or furnished or
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supplied the last of the material or parts for which the claim is
made, stating with substantial accuracy the amount claimed and the
name of the party to whom the material or parts were furnished or
supplied or for whom the labor was done or performed. The notice
shall be served by mailing the same by registered or certified
mail, postage prepaid, in an envelope addressed to the contractor
at any place the contractor maintains an office or conducts
business, together with a copy thereof to the surety or sureties
on the payment bond.

C. 1. The bond or irrevocable letter of credit issued to the

Oklahoma Department of Transportation or the Oklahoma Turnpike

Authority, pursuant to this section, shall also provide that the
contractor shall pay all state and local taxes accruing as a
result of the contract, any liguidated damages as provided by the
contract and any overpayment of progressive estimates resulting in
a balance due and owing the Oklahoma Department of Transportation

or the Oklahoma Turnpike Authority.

2. A claim against the bond or irrevocable letter of credit
for delinquent taxes shall be made by the public entity to which
the tax was payable. The claim shall be made within six (6)
months from the date on which the tax became delinquent. Notice
of the delingquent tax shall be sent by certified mail to the
surety, and a copy of the notice shall be sent to the contractor.
Nothing in this paragraph shall be construed to release, at any
time, the contractor from responsibility for full payment of all
taxes.

3. A claim against the bond or irrevocable letter of credit
for overpayment on progressive estimates shall be made by the
public entity within one (1) year from the date of final
acceptance of the project. Notice of the overpayment shall be
sent by certified mail to the surety and a copy of the notice
shall be sent to the contractor. Nothing in this paragraph shall
be construed as to release, at any time, the contractor from the
responsibility of refunding any amount overpaid on progressive
estimates which are due and owing the Oklahoma Department of

Transportation.
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SECTION 4. AMENDATORY 61 O0.S. 1991, Section 113.1, as
amended by Section 2, Chapter 200, O0.S.L. 1995 (61 O0.S. Supp.
1996, Section 113.1), is amended to read as follows:

Section 113.1 A. A public construction contract shall
provide for partial payment based upon work completed. The
contract shall provide that up to ten percent (10%) of all partial
payments made shall be withheld as retainage. At any time the
contractor has completed in excess of fifty percent (50%) of the
total contract amount, the retainage shall be reduced to five
percent (5%) of the amount earned to date if the owner or owner's
duly authorized representative has determined that satisfactory
progress is being made, and upon approval by the surety.

B. The Oklahoma Department of Transportation or the Oklahoma

Turnpike Authority shall not withhold retainage on public

construction contracts awarded by the Department or the Authority.

C. The Oklahoma Department of Transportation shall not
withhold retainage or require any bond on projects awarded to
railroads on the railroad's privately owned or operated rail
property.

SECTION 5. It being immediately necessary for the
preservation of the public peace, health and safety, an emergency
is hereby declared to exist, by reason whereof this act shall take
effect and be in full force from and after its passage and

approval.

46-1-1464 RH

Reg. No. 1464Page 16



